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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Second Reading 

Resumed from 18 August. 

MS S.E. WALKER (Nedlands) [12.22 pm]:  This is a serious Bill that comes before this Parliament for several 
reasons, firstly because the Opposition cared enough to do something and show leadership on the issue, after the 
recent wave of racists attacks and the impotence of the current chapter XI of the Criminal Code.  Secondly, the 
Gallop Government has been dragged kicking and screaming into producing a Bill that attempts to enable the 
Director of Public Prosecutions to prosecute - 

Ms M.M. Quirk:  Is this what you call bipartisan support?  
Ms S.E. WALKER:  Will the member for Girrawheen speak on this Bill?  
Ms M.M. Quirk:  Yes.  

Ms S.E. WALKER:  I hope her contribution is intelligent this time.  

This Government has been dragged kicking and screaming into producing a Bill that enables the Director of 
Public Prosecutions to prosecute evil offenders who go about under the cover of darkness in this community and 
commit acts of violence against racial minority groups.  This Government has dragged its heels on this issue, and 
it is a disgrace.  The way the Government has handled the issue is shameful.  The Government is empowered to 
bring legislation into this House, and when it saw restaurants being firebombed and community members 
suffering acts of violence, it did absolutely nothing.  
Mr J.A. McGinty:  Do you intend to support this legislation?  

Ms S.E. WALKER:  The Attorney General should listen to my speech, and he will find out.  He also did nothing.   

Mr J.A. McGinty:  We are doing something now.  
Ms S.E. WALKER:  Did the Attorney General bring in a Bill?  

Mr J.C. Kobelke:  We have done so now.  
Ms S.E. WALKER:  The Government has only brought in this Bill because the Opposition showed leadership on 
this issue.  That is all.  The Attorney General should wait and listen to what I have to say.  The third reason for 
this Bill coming before the Parliament is that the current chapter XI of the Criminal Code is inoperative, 
impotent and ineffective.  Nobody has been prosecuted under those provisions since 1990.  This Bill comes 
before the Parliament because the new wave of Australian Nationalists Movement posters and attacks in the 
Perth community have, through the Opposition, forced the Government to do something about the issue. 
In the Perth community recently we have seen anti-Semitic, anti-African, anti-Asian and anti-refugee graffiti in 
suburbs such as Menora, Mt Lawley, Bayswater and Winthrop.  Much of it bears the ANM name and logo.  
Posters advertising a new ANM book have been placed on the Perth College, a medical centre and Chinese 
restaurants in Mt Lawley.  The Perth Hebrew congregation in Menora and the Bassendean home of refugee 
activist Susan Hoffman were recently daubed with dozens of swastikas and slogans reading “Jews out” and 
“Hitler was right”.  That graffiti was painted on not only the synagogue, but also surrounding retirement homes.  
I will refer to an article in The West Australian of 19 July 2004.  A photograph accompanying the article shows 
Mrs Hoffman standing next to one of the damaged buildings.  Members may or may not agree with Mrs 
Hoffman’s views on dealing with the refugee crisis - I do not know what they are - but she is a member of the 
Perth community and she is entitled to the protection of the law.  Can members imagine how she felt when she 
came home and found swastikas and the word “die” painted on her house?  The cowardly scum who go out 
under the cover of night and do these things to some people’s houses have the intention of terrifying the people 
they are targeting.   

In examining this issue, I have looked at all the Hansard reports of debates in this House and the other place in 
1989 and 1990, all the Bills presented - a private member’s Bill was introduced by the then Opposition at that 
time - and the report of the select committee in relation to this matter, but I have found little or nothing about the 
things happening in the community at that time that forced the Parliament to deal with the issue.  I will set the 
stage for what has been happening in the community, because it is important to record it historically.  It was not 
recorded historically when the current chapter XI provisions were debated in this House.  The article in The West 
Australian is headed “Swastika graffiti smear on refugee activist forces terrified elderly woman to find new 
home with relatives”.  Mrs Hoffman, who is Jewish, said, according to the article - 

“To see the swastikas in the headlight when I drove home the other night was chilling.” 

The attack had terrified Mrs Hoffman’s neighbour, an elderly woman, who has moved out of her home 
and gone to live with relatives.  
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I will come back later to the reasons I know this to be so, but the intention of these cowards is to make people 
move on.  Another article in The West Australian of 19 July quoted the President of the Ethnic Communities 
Council, who wanted those responsible for the wave of racist vandalism to face charges of incitement to racial 
hatred.  The article states - 

Such incitement has been a crime in WA since 1990, but the council is critical that no one has been 
charged with the offence.  

. . .  

ECC president Suresh Rajan cited the recent vandalism and other attacks - including against a Polish 
community centre in Lesmurdie, an Iraqi-owned Kenwick petrol station, Sikh temples in Canning Vale 
and the Muslim community in general - as evidence of increased racism in WA.  

“You can’t tell me that in that 14-year period we have actually become a much more tolerant society 
when we’re still seeing attacks,” he said.  

When all this was going on the Government did nothing.  The policy statement of the Labor Party before the last 
election indicated that that portfolio would be in the hands of the Premier and that he would take a leadership 
role.  This Government has taken no leadership role in answer to the crime that has been perpetrated in the 
community.  It has been left for the prosecution services in this State to work their way around the Criminal 
Code to find ways to charge the perpetrators because perpetrators have not been charged with an offence that 
reflects the nature of the racially motivated crime.   

One person who turned up at the synagogue was a 74-year-old Holocaust survivor by the name of Mr Sol 
Schildkraut, a member of Perth’s Jewish community.  It was reported in The Australian of 19 July that when he 
arrived at the Menora synagogue the previous Saturday and he saw all the slogans, including one that said “No 
Jews”, it took him back to the day in World War II when Nazis took away his brother and five sisters.  The 
article said that he survived five concentration camps but never saw any of his family again.  He said that he 
thought that the graffiti was unbelievable.  Members can imagine the effect on a 74-year-old citizen of this State 
of having to put up with that; yet there was no response from the Government.   

In February of this year three Chinese restaurants were firebombed and daubed with swastikas.  In June 
swastikas and racist slogans were daubed on cars, homes and buildings in the southern suburbs.  This is all going 
on, yet what does this Government do?  It does nothing.  This Government is as impotent as the current Criminal 
Code.  We find ourselves in this Parliament coming full circle.  In an article on 20 July 2004 Andre Malan wrote 
about the person in this State who invariably comes to mind, Jack van Tongeren, who at the time was promoting 
his unsavoury ideas after a lengthy jail sentence for similar attacks committed in the 1980s.   

In 1989-90 a Bill was brought before the Parliament to address the problem of the prolonged, highly organised 
and large-scale racist propaganda poster and graffiti campaign that had developed in Perth in the 1980s.  Page 
5951 of the Hansard of 1989 reports the second reading speech of the then minister.  It is obvious from the 
second reading speech that very extensive consultation had taken place in preparation of that legislation.  
However, the current legislation and this Bill are misconceived; the community wants us to sort out the very 
specific problem of urban terrorism against racial groups.  It appears to me that the Bill is going off on the wrong 
tangent and not addressing the issue; it does not address the problem that the community wants us to address.  
The minister said that the Government had consulted many ethnic community groups.  The Law Reform 
Commission and the Equal Opportunity Commission conducted surveys.  There were also wide-ranging 
discussions and consultations with nearly every sector of society, including unions, church bodies and law 
bodies.  The Government carried out major social surveys relevant to the issue.  The minister said that the 
overwhelming response was that such legislation was required to protect those members of our community who 
are harassed and subject to violent campaigns of racial hatred.   

When I looked at the issue it emerged that the Parliament last time got bogged down in one aspect of the 
extensive campaign; posters and leaflets were a significant part of its campaign, but only part of its campaign.  
Not only is Mr Suresh from the Ethnic Communities Council of Western Australia concerned about this, but also 
when this subject last arose the Perth community wanted the Parliament to address the specific issue of violence 
towards ethnic communities.  For some reason the Parliament then went off at a tangent.  I know why, and I will 
come back to that.  The minister said that the Bill was an attempt to meet the aims of protecting all residents in 
our community while ensuring that individuals’ rights of freedom of speech were maintained.   

Everybody went off on the tangent of freedom of speech, which is an issue when dealing with what will 
constitute racial vilification.  People got lost.  The only offence that this should be directed to is the urban 
terrorism directed towards racial groups.  The minister said that as a consequence of concerns expressed by 
booksellers and others, the Government, the Premier and the Minister for Multicultural and Ethnic Affairs have 
carried out a further series of discussions with representatives of the media, legal groups, ethnic organisations 
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and community groups as well as with members of the Opposition.  There were two principal reasons for 
introducing the Bill in October 1989.  First, to stop activities such as the prolonged, highly organised and large-
scale racist propaganda poster and graffiti campaign that had developed in Perth throughout the 1980s.  The 
minister said - 

This campaign has had a deleterious effect on individuals and community groups who have been the 
target of such material.  The principal evils of these campaigns are two-fold.  They incite groups of 
citizens to hate each other, which affects community relations generally, and they make the people who 
are their targets greatly alarmed and afraid, and at risk of harassment from those mindless members of 
the community, or those who do not think for themselves. 

What I found interesting in the legislation is that there was in the Perth community a whole series of violent acts 
and quite a phenomenon of violence against racial groups, yet this Parliament in response passed legislation with 
penalties of two years for incitement and one year for harassment.  I wonder what members of Parliament would 
think if they were to go home tonight, pop into their electoral office and find that it had been firebombed and all 
over the walls, desks and furniture were pieces of shrapnel, because that is what happened in Perth in the 1980s.  
That is what the Australian Nationalists Movement did to one Chinese restaurant.  Its members used power gel 
wrapped in wire.  What was Parliament’s response to that?  It introduced chapter XI of the Criminal Code, which 
provides for imprisonment of two years and one year.  Would members feel very protected in this State if they 
were the subject of that violence by a particular group and all Parliament did was create an offence that carried a 
two-year or one-year penalty?   

I will finish what the minister said, because what concerned me when I read this speech was how we came to 
have the current laws.  He said - 

In addition this campaign has had clearly adverse effects on our State’s business migration and 
investment programs throughout the world and in South East Asia particularly.  Western Australia is a 
sought after destination in settlement to Australia by business and investment migrants.  The continued 
prosperity of our State is closely linked to the development of positive relationships with our South East 
Asian neighbours.  These have been threatened in recent times as a result of these acts by racist 
propagandists.  

Of those three issues only one was significant enough to find its way into the code, but it never did.  That issue is 
the effect on the victims of the racial campaigns of violence, the urban terrorism.  The minister went on to say 
that the Government had accepted amendments to its original incitement to racial hatred Bill in order to meet 
concerns expressed by members of the Opposition, representatives of legal groups, media and other community 
groups.  Those concerns had been to ensure that those persons who genuinely did not intend to incite racial 
hatred or create situations likely to cause serious harassment that was threatening or abusive among our diverse 
community would not be affected by the legislation.  The minister said that the extensive consultations carried 
out by the then Government in the course of developing its legislation and in the discussions held since the 
introduction of the Bill the previous October had shown that the vast majority of the population was concerned 
about the various campaigns that were aimed at inciting racial hatred that had been occurring across the city.   

It keeps being said that the intention of the Australian Nationalists Movement was to incite racial hatred.  While 
the legislation to which I have referred was being debated in the Parliament, in the courts at St Georges Terrace a 
trial was being conducted of Jack van Tongeren and his five co-accused regarding a litany of violent offences.  
His intention was not to incite racial hatred; it was to drive out Asians and other racial groups from the 
community.  That is where this legislation has gone wrong.   

It was said during the debate on that legislation that the majority of the community wanted this type of activity 
stopped.  It wanted violence against racial groups stopped.  It was aware of the need to balance our established 
rights of freedoms of speech with the rights of all residents to feel safe and to not feel threatened or be the 
subject of lies, abuse and hatred, especially when abuse and hatred are provided covertly; that is, under the cover 
of darkness.   

I learnt several things from that.  Firstly, those sentiments are relevant today.  The first priority of the legislation 
was to stop the prolonged racist campaign.  Secondly, there was an overwhelming need to debate the right to 
freedom of speech and the rights of all residents to feel safe and to not feel threatened.  The evil of the campaign 
had a threefold effect about which I have already spoken.  The Law Reform Commission, the Equal Opportunity 
Commission and the Crown Law department were all consulted and conducted extensive surveys on the issue.   

On this occasion, the State Government was sitting back and allowing the attacks to occur, so I released a media 
statement that the Opposition would introduce a private member’s Bill.  It amazed me that this Government 
reverted to its usual form and released an issues paper.  How weak can the Government get?  It found out what it 
knew before.  It did not need to release an issues paper to know that the community wanted the Government to 
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show leadership on this matter and take action to ensure that those offences of violence against racial groups 
stopped.  I thought it was the most weak and pathetic thing I have seen.  It just paid lip service to not only the 
ethnic community but also everyone else who was not the subject of those types of cowardly attacks.  The 
Government acts on behalf of the community.  Most of the community wants this type of occurrence stopped.   

As I said, I read about the concerns that were raised in Parliament during the 1980s.  Those concerns were 
focused on ensuring that those persons who genuinely did not intend to incite racial hatred or harassment would 
not be affected by the legislation.  The community wanted to stop what was happening.  When considering this 
issue, I investigated what the Perth community at that point in Perth’s history wanted stopped.  As I said, I have 
read all the Bills on this matter, including the Liberal Party’s private member’s Bill and the debates in Hansard.  
I read also the report of the standing committee of the Legislative Council on the Bill that was introduced in 
August 1990.  Nowhere did I find an outline of what was happening in Perth at that time that the majority of 
people wanted stopped.  From Hansard it appears that the issue was all about posters and leaflets being plastered 
and distributed all over the place.  I do not doubt that that was an issue.  However, I would like to put on record 
what was happening in Perth at that time.  I looked at the dates of the debates that occurred in the House at that 
time and I read the report of the standing committee.  Notwithstanding that all those institutions in Perth had 
carried out a number of surveys, the Legislative Council formed a committee, and I have read some of the 
submissions to it.  That report was signed off on 16 August 1990.  The trial of Jack van Tongeren commenced on 
6 August 1990 and he was convicted nearly a month after the release of that report in September 1990.   

In 1985, what can loosely be called a Neo-Nazi style organisation - the Australian Nationalists Movement - was 
formed by Mr Peter Joseph van Tongeren.  Somewhere around 6 August, after a debate in this House, Graeme 
Scott, who was then a QC and who was also the Chief Crown Prosecutor, gave his opening address to the jury.  
That is found at page 3 of an appeal by Jack van Tongeren in the leading judgment of the current Chief Justice.  
He basically said that the Australian Nationalists Movement was founded to finance a poster campaign and other 
activities against Asians and Jews in the community.  The organisation embarked on a systematic large-scale 
course of breaking and entering into numerous properties, most of which were commercial premises.  Members 
of the ANM stole electronic equipment such as scanners to hear whether a secret alarm had gone off or to listen 
to the police radio frequency.  They also stole equipment used by Telecom to get to its cabling system and cut it 
off.  Motor vehicles were stolen.  The ANM operated a printing press on which was printed anti-Jewish and anti-
Asian propaganda.  Besides committing many and varied offences for money for its campaign of terror, it 
committed offences of attempted arson, arson and bombing of Chinese restaurants in Perth.   

The first offence on the indictment of the six co-accused was conspiracy to cause detriment to persons.  Count 1 
in the indictment alleged that the six accused conspired together between 17 January 1989 and 17 June 1989 at 
Gosnells and Victoria Park to threaten to cause detriment to Asians living in the State of Western Australia with 
the intent of causing those persons, or each of them, to leave the State of WA.   

Each of the co-accused made an agreement to band together for the common unlawful purpose of forcing Asians 
and others to leave Western Australia essentially by causing damage to property by burning it down.  There is 
nothing noted in Hansard on that matter.  I will tell members what happened.  It is important because what 
astounded me is that when the Government released a paper by the Equal Opportunity Commission, a page and a 
bit referred to the history of racism in Western Australia.  What happened to that bit?  What happened to the 
report on what was happening in Perth in the 1980s?  I think the Chief Justice referred to that episode as a unique 
phenomenon in Perth.  On 1 September 1988 the China City restaurant at Karawara in Como was torched.  On 
the same day at Karawara the Mandarin Chinese restaurant was set alight.  The Golden House Chinese restaurant 
in Bellevue was set alight on 22 November 1988.  On 19 January 1989 the Ling Nan Chinese restaurant was set 
alight.  On 16 January 1989 at Ferndale an attempt was made to set on fire the Ko Sing Chinese restaurant and 
on 25 May 1989 another attempt was made.  On 25 May 1989 at Ferndale an explosive device of power gel was 
used to cause an explosion at the Ko Sing restaurant.  The gel had wire wrapped around it so that when it 
exploded, pieces of wire were embedded in the ceilings, tables and walls.  The explosion caused $50 000 of 
damage and the wire acted in the manner of shrapnel.  That bombing was premeditated.  Chief Justice Malcolm 
said at page 23 of the court transcript -  

You had gathered around you in this period of time a group of like minded people and together you 
brought into the streets of Perth a taste of terrorism from which we have thought we were exempt. 

Why was this not mentioned in the paper that the Equal Opportunity Commission released?  I do not know who 
runs the Equal Opportunity Commission these days but I invite the Government to look at that document.  I 
wonder why such a significant event of racism in Western Australia’s history has not been recorded.  It is not 
there.  However, there is a reference to the Whitlam Government.  The Whitlam Government was given a big 
tick.  A page and a bit was written about racism in Western Australia.  A significant part of Western Australia’s 
history was left out and the document talks about Whitlam getting rid of the White Australia Policy.  The fact is 
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that the Whitlam Government did not get rid of the White Australia Policy.  A fact sheet from the federal 
Department of Immigration and Multicultural and Indigenous Affairs makes it clear that the watershed that 
ended this policy occurred in March 1966 under the Holt coalition Government.  For goodness sake!  Who is 
running the Equal Opportunity Commission in this State?  Whoever it is should be ashamed of themselves.   

Ms M.M. Quirk:  Don’t you know?  

Mr R.F. Johnson:  It is Yvonne Henderson, a former Labor member of Parliament! 

Ms S.E. WALKER:  Yes - a former Labor politician!  Members opposite should be ashamed of themselves.  
They are supposed to be representing every person in this State, but they leave out what they find convenient to 
leave out.  They have no shame.  Also, this group set fire to their own homes and destroyed their chattels in order 
to claim the insurance money and use it to advance the movement.  That was not mentioned.  Is it not funny that 
when the Bill was brought in by the Labor Government, it did not mention that?   

Mr R.C. Kucera:  What does that have to do with racial vilification? 

Ms S.E. WALKER:  I will not answer that.  The minister does not deserve my time.  So far as I am concerned he 
should not be in this Parliament. 

On 3 February 1989 Jack van Tongeren set fire to his own house with a Molotov cocktail.  A shotgun was fired 
through his window by two other ANM supporters so that the insurance money could be claimed.  These people 
are violent.  However, that was not mentioned when the Labor Government brought in this Bill in 1989.  Mr 
Smurthwaite, who was opposed to the views of the ANM, formed a group called Aussies Against Racism, which 
removed and sprayed over slogans and posters of the ANM.  The Government at the time was obviously 
impotent, because these are the laws that it brought in!  People were taking it upon themselves to spray over the 
slogans.  What happened to the person who created Aussies Against Racism?  On 13 January 1989 the ANM 
lured Smurthwaite into the car park of a shopping centre in Kardinya and he was set upon by men wearing 
balaclavas and Doc Martin boots.  One of the men was armed with a lump of wood, and another with a knife.  
Mr Smurthwaite was punched and kicked, and the attack stopped only when a van came into the car park.  On 28 
January 1989 at East Victoria Park, Helen Carroll, who was also a member of Aussies Against Racism, came 
home after a week away to find that her car had been set alight and destroyed.  Why was any of this not reported 
at the time?  Why is any of this not mentioned in the Equal Community Commission’s little history of racism in 
Perth?  Does Mrs Henderson not read what goes out from her department?  It is disgraceful that this is not 
mentioned in that document and that members opposite are pathetically trying to politicise that document, when 
this is such a serious issue to many people in our community who are subject to this type of urban terrorism.   

The general modus operandi that was used in committing the arson offences was described by counsel for the 
Crown as follows -  

The general modus operandi that was used was that a number of the ANM members were to go to the 
selected restaurant with petrol or some other explosive material, as you will hear in some cases, in a 
knapsack with a spray on it so that they could spray it up into the eaves and roof of the building, or else 
in a bucket or something of that sort so they could splash it or throw it up into the roof of the building 
so that the Chinese restaurant was effectively doused with the flammable liquid, and then by using a 
Molotov cocktail or some sort of wick the restaurant was set on fire, or the Molotov cocktail would of 
course explode, setting the restaurant on fire and of course causing the damage that followed from the 
arson offence and the damage that followed from the fire.  In most of the allegations there, as you will 
see, and as you will hear from our witnesses, the Chinese restaurants were very substantially gutted by 
the fires that followed.   

There is nothing in the history of racism from the Equal Opportunity Commission, and nothing was said in the 
Parliament when this matter was debated, about this issue.  One member of Parliament who was subject to this 
reign of terror was the now member for South Perth, who was at the time a member of the Legislative Council.  
He said on 19 June 1990, as recorded at page 2121 of Hansard, that his office was plastered with offensive 
messages.   

The trial of Jack van Tongeren initially had to be aborted because of another trial involving two other ANM 
members, Monaghan and Napier, who had used a concrete pole to murder a man called Locke.  I raise this issue 
so that members can get some feel about what was taking place at that time.  Many other offences were 
committed by Jack van Tongeren at the time.  He was actually convicted of 53 offences.   

This whole racial campaign was intended to terrorise racial groups and raze their properties to the ground so that 
they would fear for their lives and leave.  The ANM terrorised those communities.  When I see Nazi slogans and 
references to Jews and dying plastered over a synagogue I get very upset and uneasy about it, because I was 
born -  
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Mr J.A. McGinty:  Support this legislation then and you will be all right.   

Ms S.E. WALKER:  I am not saying I do not support it.  I am telling the Attorney General what I think is wrong 
with it, as I am entitled to do.  I believe this matter is being trivialised.  There was no mention of the fact that 
their aim was to incite other Western Australians to engage in racial hatred.  That is what is significant about the 
Bill.  The Government has all the resources in the world at its disposal.  The Attorney General in particular has 
hundreds of lawyers at his disposal.   

Ms M.M. Quirk interjected. 

Ms S.E. WALKER:  Has the member for Girrawheen read the appeal of Jack van Tongeren? 

Ms M.M. Quirk:  No, I have not. 

Ms S.E. WALKER:  I did not think so, because the member does not want to do the work.  She does not care 
enough to get to the bottom of what is really happening.  That is the problem.  Members opposite have all the 
resources in the world on their side, but they do not have the energy or the commitment to look at what is really 
happening and to properly represent racial groups and other members of the community who want to stop this 
racial vilification.  The point is that there was no mention of the fact that the aim of the ANM was to incite other 
Western Australians to engage in racial hatred.  In fact the evidence is that a counter movement called Aussies 
Against Racism was started.  In my view, the laws that were born from the events that I have outlined are 
wrongly focused.  They should have been focused on stopping the sustained campaign of instilling fear and 
terror in racial groups.  The intention of the perpetrators was to instil terror and make people fear for their lives, 
and the lives of their children and relatives.  Their intention was also to make people fear that they would be 
injured or maimed or harmed in some other way.  Their intention was to make people fear that they would suffer 
damage or injury to their property.  They instilled that fear and terror by their words and their actions.   

The community wanted that urban terrorism to stop.  However, as I have said, the laws are wrongly focused, 
because they provide a penalty for harassment.  When I first saw that, my thoughts went immediately to section 
338 of the Criminal Code, which deals with threats.  This State has seen fit to pass laws that provide that a 
person who threatens to kill another person is liable to a penalty of imprisonment for up to 10 years.  We are 
talking here about people who are threatening to kill, harm or injure whole groups of people.  It is interesting that 
under the Criminal Code it is not necessary to prove intent.  If an estranged husband were to grab his wife by the 
hair and at the same time hold a knife to her and say he was going to kill her, the fact that he might have no 
intention of carrying out that threat would be irrelevant.  The important thing is the effect on the victim.  It would 
then be a question of fact for the jury to decide whether, in all the circumstances, the victim believed that she 
was going to be killed.  Yet when we talk about laws and entire racial groups being threatened with graffiti such 
as “die” and special phrases for different racial groups such as “holocaust”, which means something significant 
to them, we get very edgy about passing laws.  I asked the Director of Public Prosecutions, Robert Cock, about 
the laws currently before the Parliament.  The complaint about the laws is that people have to cross two barriers.  
For instance, two subjective intentions in the mind of the accused have to be proved in the case of possession or 
publication of material that incites racial hatred.  There are now four thresholds.  The ethnic community is being 
sold a pup with this legislation.  The Premier is not here but this Bill is under his portfolio.  He is not here to 
listen; that is how much he cares.  There are now four barriers to prosecutions under the Bill.  Formerly it was 
the subjective intention of the publication and the subjective intention to incite racial hatred.  It now has to be 
proved that the accused knew that he was targeting a racial group or that an individual was part of a racial group.  
In addition, if the police think that an offence warrants a prosecution, the DPP may not.  I accept that when we 
relax laws on freedom of speech we need to ensure that people who are not meant to be caught by the legislation 
are not caught.  I could accept an amendment to the threats to kill provision if it involved increased penalties for 
urban terrorism against racial groups.  I could accept the DPP having the final say on that because that is what 
this is all about.  This is not about incitement to racial hatred; this is about urban terrorism, violence and the 
instilling of threats and fear into racial groups.  There will be four offences under the Criminal Code, two of 
which deal with possession and publication of threatening and abusive material that incites racial hatred.  The 
other offences include conduct.  I agree with the increase in penalties but I do not know whether we will achieve 
a successful prosecution.  That is yet to be seen. 

I am concerned about the next group of penalties, which deals with harassment.  The net of conduct that can be 
caught under these provisions will be enlarged.  As I said, we can pass laws under which it is an offence to 
threaten to kill a person without any intention of doing so.  The penalty can be 10 years imprisonment.  Under 
such laws the intent of the offender is irrelevant and a ground of the offence is whether the jury believes that the 
victim believed the words or conduct of the offender at the time.  We can pass a law that gives the same message 
to people who by their words or action can cause an entire racial group to fear for its life and safety.  When a 74-
year-old man attends his synagogue and sees a swastika, do members think he is fearful of what might happen to 
him?  If a member turned up at his electoral office and was confronted with something similar to what other 
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members of the community have been confronted with at their businesses, would he fear for his life and the lives 
of his children?  I raise these points because I believe they need to be recorded.  In my view, chapter XI of the 
Criminal Code does not deal with the specific offence of urban terrorism.  If members on the other side of the 
House were prepared to get off their bottoms, do the work and do what they were paid for, we would have the 
opportunity to set this right.  They could bring into this Parliament a Bill that addresses the issue.  The lethargy 
of this Government and the Premier has already been outlined by the Western Australian Ethnic Communities 
Council in an article in its newsletter.  I was not given the article; I found it.  It is written by the current 
president, Suresh Rajan, and states, in part - 

Soon after the Chinese restaurant bombings we also saw the desecration of the Polish Community 
Centre in Lesmurdie.  Whilst this is further evidence of the increased level of racist attacks in Perth it 
also brought to light a disturbing aspect of the State Government’s approach to Multiculturalism.   

Following the attacks on the Polish Community Centre I got in touch with the Premier’s adviser to ask 
that the Premier, in his capacity as the Minister for Multicultural Interests, issue a statement 
condemning the attacks. 

That is all he asked for.  It continues - 

It is now well over three weeks since the incidents and we are yet to see a statement of any kind. 

I do not believe any statement was ever issued.  It continues - 

This is made even more galling by the fact that the Federal Minister for Immigration Gary Hardgrave 
was able to issue a strongly worded statement condemning the attacks within two days.   

I believe that the State Government has been caught out on this occasion and highlights again the 
position of our council that we need to have a minister unimpeded by other portfolios allocated to this 
important area of government policy on multiculturalism.   

At the very least we would appreciate a Parliamentary Secretary on multiculturalism who has some 
commitment to the area.  So far, the current Parliamentary Secretary, Mark McGowan, - 

The person who is always behind the Premier carrying his bags - 

has shown himself sadly lacking in any measure of commitment to the sector. 

The Premier knew what was happening in Perth and he did nothing.  No leadership was shown.  The only 
response we had until the Opposition said it was introducing a Bill to increase penalties was the Government 
issuing an opinions paper.  The paper merely rehashed what was known; it was a stalling tactic.  The 
Government must have looked at what was done before.  It must have realised when drafting the second reading 
speech that an opinions paper had been issued in this State 15 years ago.  It is doing the same again.  The Bill 
before the House has been hurried and not researched.  I find it incredible that the member for Girrawheen, 
herself a lawyer, has not bothered to read the Jack van Tongeren appeal, yet she said she will speak on this Bill.  
The member and the Attorney General are in the position to pick up a telephone and ask for a breakdown of the 
appeal. 

Ms M.M. Quirk:  I am not; I am only a backbencher. 

Ms S.E. WALKER:  The Attorney General could ask.  A request could be made to find out what it was all about.  
The member does not even have the nous to do that.  There is no leadership.  Members opposite did the same 
thing 15 years ago. 

We have the opportunity to again address this issue because we are more fully informed than we were before.  
To a large extent, much of the specific activities of the Australian Nationalists Movement were unknown.  The 
then Attorney General, Joe Berinson, asked the Law Reform Commission to focus on racial hatred under the 
law.  I think this Parliament went wrong and is going wrong now, when I look back at the Law Reform 
Commission issues paper on project No 86, “Incitement To Racial Hatred”, of May 1989, the introduction of 
which states -  

1. THE TERMS OF REFERENCE 
1.1  The Attorney General has asked the Commission to consider: 

•  what changes to the law, if any, are needed to deter adequately acts which incite racial 
hatred. 

The point is that these acts did not incite racial hatred.  They did to some extent, and I think it was the Chief 
Justice who referred to it.  I cannot find the reference at the moment, but I did read it.  Some children on the way 
to school saw these posters and started making racist comments at their school.  That was a secondary offshoot.  
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We must remember that we live in a multicultural society.  During the recess I attended most of the schools in 
my electorate and presented the centenary medallions.  While I was at Nedlands Primary School I noticed how 
many children were of different nationalities.  I asked if the school could provide me with a breakdown.  Of the 
452 children at Nedlands Primary School, some 154 children were born outside Australia from countries such as 
Argentina, Bangladesh, Brazil, Brunei, Canada, Cayman Islands, China, England, Germany, India, Indonesia, 
Iran, Italy, Japan, Korea, Malaysia, Netherlands, New Zealand, Pakistan, Philippines, Russia, Saudi Arabia, 
Scotland, Singapore, South Africa, Spain, Sri Lanka, Sweden, Switzerland, Thailand, United Kingdom, United 
States of America and Vietnam.  I accept that part of what the Australian Nationalists Movement was trying to 
do at that stage was to incite racial hatred as a secondary offshoot.  In the reference that the Attorney General 
gave, he stated -  

1.3 The immediate problem giving rise to the reference is the placing of inflammatory posters (and 
graffiti) in public places in Perth, Fremantle and metropolitan suburbs from 1983 to the present time.  
The posters appear to be part of campaigns - 

This is interesting. 

to ensure a continuing level of racism in the community. 

Wrong!  The campaign was to ensure that the targets were sufficiently terrorised to fear for their lives, and the 
lives of their children and their relatives and to move on.  It sounds dramatic and extraordinary.  I am sorry that 
no-one on the government side has read that appeal, because if they had they may have been able to bring in 
laws that properly reflect the community’s concerns.  The Attorney General continued -  

They refer to three particular groups: Asians, “Coloureds” and Jews.  The Commission decided to focus 
primarily on ‘acts’ which comprised the campaigns just described, but this paper also discusses wider 
issues, such as racial harassment.   

1.4 A proper interpretation of the terms of reference confines the Commission to an examination 
of those laws which have a deterrent function. 

Obviously, when members of the ANM came out of prison allegedly these laws in parent chapter XI had no 
deterrent functions at all because of the penalties - two years and one year.  The whole thing has been 
misconceived.  If the Government enacted specific laws that targeted urban terrorism and the terrorisation of 
racial groups, it might be somewhere near the mark and people might feel more protected.  As I said, I think the 
Chief Justice referred to the unique racist phenomenon that appeared in Perth in the 1980s. 

In relation to this issue the Equal Opportunity Commission report went along a similar vein and looked at 
legislation which incited racial hatred.  That report should have looked at legislation against the terrorisation of 
racial groups.  In my view it went down that path because it was specifically asked to do so by the then Attorney 
General.  The Equal Opportunity Commission’s “Occasional Report No 2” contains a letter to the then Attorney 
General, Hon J. Berinson, from June Williams, the then Commissioner for Equal Opportunity, which states -  

Dear Mr Berinson 

During 1986/87 there has been a visible increase in racist posters and graffiti in the Perth metropolitan 
area. 

The Equal Opportunity Commission has received a variety of inquiries mainly concerning the 
unsolicited distribution of racist material such as pamphlets, posters, letters and poems.  Concern has 
also been expressed about news media reporting of incidents involving Aboriginal people or people of 
Asian descent and about radio and television programmes with a racist content. 

People tended to focus on the inciting of racial hatred.  I will now refer to the intent of the ANM at the time.  Its 
intent was to terrorise racial groups, but somehow this Parliament went off on a tangent.  When I was reading all 
the Hansard I could not help thinking that some members were really clouding the issue.  I happened to notice 
what was said in the upper House on Thursday, 9 June 1990 when Hon George Cash, member for North 
Metropolitan, read out a letter from Mr Ur, who was the Chairman of the Multicultural and Ethnic Affairs 
Commission.  Hon George Cash said -  

He has made a number of public statements, and I refer in particular to a letter to the Editor that was 
published in The West Australian some time ago, which represents his views and, no doubt, those of the 
particular communities of which he is president.  The letter reads as follows -  

The anti-racist Bill has created a flood of hypocrisy and nonsense which is a dangerous 
precedent for future debates. 
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Hon George Cash read out another letter from Mr Ur who was also from the Council of Western Australian 
Jewry, which stated - 

Hon. Sir, 

At the Annual General Meeting of the Association of Holocaust Survivors in Perth, we the assembled 
former victims of the foulest of Racist incited persecution, have resolved to petition you as the leader of 
the Opposition in our Parliament, to arrange and implement the immediate passage of the amended Bill 
regarding Racist Incitement, which is now before the Upper House of Parliament.   

Enough time has lapsed and enough words were said.  Should the Bill prove to be ineffective, it may be 
amended in the future. 

It has proved to be ineffective, because there was no escalation of racial hatred in the community.  It actually 
invoked a large wave of sympathy from most members of the community, and it still does.  Not one of my 
constituents has come to me and said, “We don’t want you to support increased penalties.”  We do support 
increased penalties.  I am very happy that this Government has introduced increased penalties that will allegedly 
give the Director of Public Prosecutions and the police the power to prosecute individuals who commit terrorism, 
although there is no understanding on the other side of the House about what the difficulties are.  The Opposition 
will definitely raise those difficulties during the consideration in detail stage.   

Dr G.I. Gallop:  Are you supporting the second reading of the Bill?   

Ms S.E. WALKER:  Let me finish what I am saying.   

Why are we concentrating the most serious offence on the third party?  The object of any legislation is to send a 
clear message to the community that the conduct complained about will not be tolerated.  This Parliament has 
never sent a clear message to members of the Australian Nationalists Movement and other like-minded people 
that it will not tolerate urban terrorism against different racial groups in the community.  Some of the issues in 
this Bill should not be included in the Criminal Code.  Rather, they should be contained in civil legislation.  I 
will speak about those during the consideration in detail stage.  Then, and now, the problem for this Parliament 
was the terrorisation or threats against racial groups.  Our solution to that problem was to legislate.  I note much 
of the debate here and in the other place was so bogged down with irrelevant issues that no-one talked about how 
the victims felt.  No-one mentioned Mrs Foo, who had her Chinese restaurant firebombed.  No-one in this 
Parliament mentioned Mr Smurthwaite, or Helen Carroll who came home and found her car burnt.  No-one 
mentioned any of the owners of the restaurants I have named, or any of the people whose commercial premises 
were the subject of a break and enter.  The provisions in the Criminal Code are completely ineffective.  What is 
the solution?  I do not agree with a lot of the content of the Bill.  I will try to discuss with the Premier the 
possibility of some amendments, because the Opposition would like to support legislation that seeks to increase 
penalties for those who terrorise community groups.   

Dr G.I. Gallop:  That is what this Bill is about.   

Ms S.E. WALKER:  Thank you, Premier!  The Premier bothered to come into the House only a few minutes ago 
and now I have only one minute left.  Why did the Premier not give a speech about this matter?  Why did he not 
make a statement in the paper?  He is always giving good news stories.  Why did he not speak about vilification 
and terrorism?  The member for Belmont may laugh, but this matter is not funny.   

MS M.M. QUIRK (Girrawheen - Parliamentary Secretary) [1.23 pm]:  All Western Australians should be able 
to participate fully in our society.  All Western Australians should be treated with equality and respect.  All 
Western Australians should be able to celebrate their cultural heritage with pride.  All Western Australians 
should feel free from harassment and fear.  The introduction of this Bill enshrines these principles.  It enshrines 
in the strongest terms the views of the community that racial vilification is conduct that will not be countenanced 
and is inimical to the core values which we as Western Australians share.   
According to a 1994 report by Kathleen Mahoney titled “Hate Vilification Legislation and Freedom of 
Expression - Where is the Balance?”, it was observed that where racial vilification occurs, society as a whole 
suffers because such expressions undermine freedom and core democratic values by creating discord between 
groups and an atmosphere conducive to discrimination and violence.  Therefore, hate propaganda is not a mere 
expression of the intent to act in the future.  It is an act, a consequence and an end in itself.  At best, it is the 
practice of discrimination.  At worst, it is raw violence.  However, both are connected.  Non-violent speech 
exists on a continuum, which eventually and inevitably leads to violence once the weapons of segregation, 
disparagement and propaganda have done their work.   
Some people consider that laws such as these are unreasonable fetter on free speech.  Others suggest that 
legislation of this kind does little to address systemic and institutionalised racism or promote underlying cultural 
change.  Clearly as a society we need to balance the right to freedom of expression with the right of all citizens 



Extract from Hansard 
[ASSEMBLY - Wednesday, 15 September 2004] 

 p5921b-5934a 
Ms Sue Walker; Ms Margaret Quirk; Acting Speaker; Mr Rob Johnson 

 [10] 

to live free from harassment and discrimination.  In balancing these interests, we must be mindful that racial 
vilification causes harm far in excess of hurt feelings.  An increasing body of research has identified the real 
damage that can be caused by such behaviour.  The cumulative harm of racial vilification serves to silence and 
subordinate minority groups, minimising their participation in society and affecting educational outcomes, career 
choices and life chances.  Not only does racial vilification of itself cause substantial pain, but many argue that it 
also fosters a climate in which more serious racist violence is likely to occur.   
In its working draft declaration for the UN World Conference Against Racism, Racial Discrimination and 
Xenophobia and Related Intolerance, the American Psychological Association outlined some of the indicators of 
the harm caused by racial vilification and racism.  Its document states -  

•  Racism, discrimination, xenophobia and related intolerance have interactive, profound and penetrating 
negative impact on childhood experiences and development, adult behaviors and experiences, the well-
being of the elderly, the structure and functioning of families and communities, and experiences and 
outcomes of primary, secondary and higher education.  

•  Racism, discrimination, xenophobia and related intolerance limit and constrain perceptions and real 
opportunities of affected groups in work, politics, primary, secondary and higher education, economic 
development, legal redress, health/mental health care, religious affiliation, media representations, and 
athletic participation;  

•  Racism, discrimination, xenophobia and related intolerance have direct and indirect effects on health, 
mental disorders, mental health, and quality of life among all cultural groups, including both victims 
and perpetrators.  

Clearly with harm of that magnitude, the scales are overwhelmingly tipped towards state intervention.  What is 
problematical is the nature of that intervention.  Some say that existing laws, such as defamation, sedition and 
the existing Criminal Code provisions, may suffice.  Others suggest that the enforcement of specific criminal law 
sanctions will not engender any change in culture.  Nevertheless, experience in other jurisdictions suggests that 
criminal sanctions are a highly effective deterrent.  On the other hand, some say that civil remedies or mediation 
are more flexible, inexpensive and are able to be dealt with confidentially.  However, in cases of extreme racist 
behaviour, this diminishes the impact and scope of any deterrent.  It is my view that once we have decided to go 
down the path of a criminal sanction, a significant penalty must be prescribed.  This will signal to the community 
that the conduct is totally unacceptable to the community.   

One other issue I will raise in this context is the argument that by singling out extreme and serious cases of racial 
vilification, we will, by definition, ignore or deny that racism at lower levels is endemic in our community.  By 
concentrating on the extremes it could be said that we are condoning systemic and institutionalised racism.  In 
this State, I know that that is not the case.  I am aware that the Premier has established an anti-racism task force, 
of which he is the chairman.  Through this committee, the Government will address a range of issues that will 
focus on cultural change and target systemic racism head on.  Projects undertaken include systemic racism 
within the public service, public education and sport.  Some good work is being done, and I am hopeful that even 
better outcomes will be achieved so that our community will be even more inclusive in years to come.  
Legislating to impose criminal sanctions for the most extreme cases of racial vilification does not necessarily 
exclude us from also addressing underlying instances of racism within the community.  Let us face it; any 
instance of racism can be just as injurious to an individual as the more high-profile daubing of racist graffiti 
directed at whole minority groups rather than individuals. 

About a year ago I gave a talk to the year 9 students at Mercy College in my electorate.  As part of that, I asked 
the students to write down what they considered to be the most important issue that they would tackle were they 
to be the local member of Parliament.  About 140 students participated in this exercise, and each student 
completed the task independently.  Of great surprise to me was that about 75 per cent of the students indicated 
that the issue that they considered most important to address was that of racism.  I was saddened by that result.  I 
was sad that so many 14 and 15-year-olds had had personal experience of racism.  It demonstrates that we must 
not be complacent, nor should we delude ourselves that an underground level of racism is not endemic within 
our community.   

Our good work in introducing legislation such as the present Bill is to be highly commended.  However, I am 
looking forward to ongoing and comprehensive responses by the Gallop Government to the broader cultural 
issues.  Unlike the member for Nedlands, I do not need to focus on the past.  I am concerned about the here and 
now and the future.  In early July this year -  

Ms S.E. Walker:  Don’t you want to have an understanding of what is happening?  Don’t you want to understand 
why the Bill is before the Parliament?   
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Ms M.M. QUIRK:  I am not prepared to countenance any interjection from the member for Nedlands or anyone 
else. 

Mr R.F. Johnson:  You gave plenty. 

The ACTING SPEAKER (Ms J.A. Radisich):  Order, member for Hillarys!  I am happy to provide protection to 
the member for Girrawheen.  However, if she chooses to engage one of the other members, she must concede 
that that is in fact encouraging interjections.  Perhaps from now on we will proceed with no further interjections. 

Ms M.M. QUIRK:  Thank you for your indulgence, Madam Acting Speaker.  As I said, I am very much 
concerned with the here and now.  I am also concerned about our State being a much more inclusive community 
in the future.  I should observe that in early July this year, at the shopping centre in which I have my electorate 
office, a number of Vietnamese businesses were targeted and were the subject of racist graffiti.  None of us was 
under any illusion about the seriousness of the incident.  Discussion with the affected shopkeepers starkly 
illustrated what a devastating impact such incidents have on the group singled out.  I am firmly of the belief that 
ethnic minorities within this State will welcome this Bill and the signal that it sends to the perpetrators that the 
full force of the law will be brought to bear on such divisive and unacceptable conduct.  I commend the Bill to 
the House. 

MR R.F. JOHNSON (Hillarys) [1.32 pm]:  I wish to make some comments on the Bill before the House.  I 
would really love to find out from the Government benches which minister is dealing with this legislation.  We 
have seen the Attorney General in the Chamber.  At one point I thought he was handling the legislation.  We 
have also seen the Premier in the Chamber.  This is his legislation; he made the second reading speech.  I just 
want to establish who is handling the legislation.  Is it the Premier, who introduced the Bill, or is it the Attorney 
General; or do they need each other because it is so complicated?  There is no reaction from the government 
benches to inform me who will deal with this Bill on behalf of the Government.  The Premier has been missing 
half the morning while we have been talking about this Bill.  He entered the Chamber, but now he has left again.  
I think he will come back.  However, we were under the impression that the Attorney General was handling the 
Bill.  Perhaps the Leader of the House can tell me who is handling the Bill on behalf of the Government. 

Mr J.C. Kobelke:  I am here as the Leader of the House.  At the moment I am in charge of the proceedings. 

Mr R.F. JOHNSON:  Therefore, it is pretty much a case of hotchpotch government.  We do not know who is 
handling the Bill.  This is an extremely important issue, and not one single government minister is here to deal 
with it.  The person who should be in this Chamber is the Premier, because he is the one who goes in front of the 
television cameras and grabs the news when something dreadful happens in this State, at the expense of people 
in our ethnic community.  However, he is not prepared to sit in this Chamber.  He introduced the Bill and gave a 
second reading speech, but he is not here to progress the Bill.  He should be in the Chamber listening to the 
debate on this Bill.  However, he is not doing that.  He has done a runner, as has the Attorney General.  We are 
left with the B team now.  Goodness me! 

Ms S.E. Walker:  Or the D team. 

Mr R.F. JOHNSON:  I was referring to the Leader of the House as the B team.  I will not mention the Minister 
for Tourism and whatever.   

I had the great honour and privilege of being the Minister for Citizenship and Multicultural Interests in the 
previous Government.  It was a great honour.  I visited a great number of clubs and associations in our 
multicultural communities.  They were all wonderful people.  I have said on many occasions - I said it then and I 
have said it since then - that I believe Western Australia is probably the best example in the world of how a 
multicultural society should and does live, work and play.  We are very fortunate to have that situation in 
Western Australia.  I do not know of any other country in which that is the case.  Certainly, the country that I 
came from, the United Kingdom, did not have the benefits that we have in this State.  The UK society is a 
multicultural one now - very much so.  However, it does not have the interaction and goodwill that generally 
exists in society.  We enjoy that at the moment, and I believe we have enjoyed it for some years.   

However, a small element in our society is out to kill that.  It is out to cause trouble, terror and as much hatred as 
possible.  I cannot countenance those people.  Fortunately, the ringleaders have been caught and sentenced 
appropriately.  That has happened, and I am glad about that, because those sorts of actions are deplorable and 
should be dealt with in the severest terms.  Nobody should inflict terror on other people.  This Bill relates to 
terror created by one group of people against another ethnic group of people.  I must tell the House that I do not 
like the word “ethnic”.  I prefer the word “multicultural”.  I believe the word multicultural presents a softer, 
more encompassing view of people of different cultures.  In Western Australia we can enjoy and appreciate other 
people’s cultures and traditions, and we do that, not just by the cuisine that they are experts in providing, but in 
their traditions and the culture that they experienced in their countries of birth.  They have brought that with 
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them.  When I was the minister, I always encouraged multicultural groups to show and share their culture and 
traditions with other Western Australians and with people of other cultures.  I believe that is great.   

However, I must say that I am disappointed in the Premier.  I believe the Premier has been a political opportunist 
with the Bill before the House today.  This is not a good Bill.  It does not address the very serious problems that 
exist.  I believe it has been prepared with undue haste.  Is it not amazing that the Premier took over the position 
of Minister for Citizenship and Multicultural Interests?  He has separated the citizenship part and put that 
somewhere else.  We thought that was all part and parcel of one thing.  A person is a citizen, and if a person is a 
multicultural citizen, it is all encompassing.  However, he has separated those.  He said that he would do the job 
of the minister responsible for multicultural interests rather than give it to a dedicated minister.  Very often I 
attend multicultural functions and I do not see the Premier there.  I see many of his backbench colleagues at 
those functions, such as the members for Girrawheen, Wanneroo and Joondalup, and other backbench members.  
They turn up representing the Premier.  If the Premier thinks it is so important, he should attend many more of 
those functions.  I do not think the Premier takes it seriously.  The Premier set up a multicultural committee 
within his department.  It hardly ever meets these days.  How many times has it met in the past year?   

Mr A.D. McRae:  What has this to do with the legislation? 

Mr R.F. JOHNSON:  Quite a lot.  The member for Riverton can get up and speak in a minute.  I put to the 
Premier that the committee does not meet very often.  How serious is the Premier really -   

Mr A.D. McRae:  What has this to do with racist attacks on people and businesses?   

Mr R.F. JOHNSON:  Why does the member for Riverton not just be quiet?  Madam Acting Speaker (Ms J.A. 
Radisich), I do not want to take any interjections from the member for Riverton.  He is a pain in the whatsit.  The 
stuff that comes out of his mouth is verbal diarrhoea.  I will not take any interjections from him.  I seek your 
protection, Madam Acting Speaker, from the member for Riverton.   

The coalition did a lot of good things within the multicultural area when it was in government.  Our Government 
introduced the living in harmony program.  That program was successful in bringing people together and in 
encouraging tolerance of people from different multicultural backgrounds.  It was an absolutely wonderful 
success, so much so that the federal Government decided that it would take it up.  From our living in harmony 
program it introduced Harmony Day, which is now held throughout Australia.  It is very successful.  That is the 
sort of thing that we should be doing.  We should be educating and including people.  We should be promoting 
our multicultural society in terms of living in harmony, because that is what everybody, other than this tiny 
group of people, wants to do.  That was one of our big successes.  The Premier has carried it on and I am glad 
that he has.   

At the end of the day, we have to ask how serious the Premier is and whether this is political opportunism, 
because I believe that it is in this instance.  I am saddened that that should be the case, because his own 
government agency - the Office of Multicultural Interests - together with the Equal Opportunity Commission has 
produced a booklet titled “Racial and Religious Vilification: Consultation Paper August 2004”.  This is a good 
booklet.  It has been released for public consultation so that people from different multicultural groups can make 
submissions to the Office of Multicultural Interests or the Equal Opportunity Commission.  The two agencies are 
interwoven to some extent.  Yvonne Henderson, the Commissioner for Equal Opportunity, is on the Premier’s 
committee.  She knows what is going on, as does the Office of Multicultural Interests, which is also represented 
on the committee.  People are being asked to submit what they believe to be the right way to go in relation to 
racial and religious vilification.  The closing date for submissions was 3 September, but because there has been 
so much interest in this area that date has been extended to 1 October.   

What do we do?  Is the Premier waiting to hear?  Will he genuinely consult with people to find out what they 
truly believe?  Never!  He saw an opportunity to grab some headlines and to go in front of the cameras when he 
brought in this Bill to amend the Criminal Code in relation to racial vilification.  That is what he has done, and it 
is inexcusable.  If the submissions outline a completely different attitude and provide different answers on how 
to deal with this serious problem, what will we do?  Will we throw this Bill out the window?  This is not good 
legislation; it is poor legislation.  It is the sort of thing one gets when one does things in a hurry.  That is what the 
Premier has done.  Areas of this Bill cause me concern.  Some members of the public are concerned about 
whether the provisions in the Bill will impinge on freedom of speech.  We have to distinguish between acts, 
threats and racist comments made by morons in society.  There is a very big difference between all three.  There 
will always be a tiny minority of people who will make racist comments.  It is a more important and serious 
matter when people make threats, as we have seen.  Even more important than that is when people commit 
crimes of terror.  We should be enhancing and enlarging the seriousness of these crimes through the sentences 
imposed on people in our society who act like terrorists.  We have seen that federally with international terrorists 
and terrorist organisations, but we should also -  
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Mr A.D. McRae:  Are you managing the Bill for the Opposition?   

Mr R.F. JOHNSON:  Why does the member for Riverton not be quiet?   

Mr A.D. McRae:  Are you managing the Bill for the Opposition? 

Mr R.F. JOHNSON:  If the member spent some time in this Chamber, instead of interrupting all the time by 
wandering in and out, he would find out who is handling the Bill.  I am not. 

Mr A.D. McRae:  Who is?   
Mr R.F. JOHNSON:  The person who spoke for an hour.  If the member for Riverton had been in the Chamber, 
he would know who is handling it.   

Mr A.D. McRae:  I listened to the member for Nedlands.   

Mr R.F. JOHNSON:  Then it was a silly question. 
Mr J.C. Kobelke:  If she is handling it for you, why didn’t she declare your position? 

Mr R.F. JOHNSON:  Sorry? 
Dr G.I. Gallop:  She didn’t put a position.   

Mr R.F. JOHNSON:  She is handling the Bill.  She spoke for an hour. 
Dr G.I. Gallop:  No position was put. 

Mr R.F. JOHNSON:  A position will be established.   
Mr J.C. Kobelke:  When?   

Mr R.F. JOHNSON:  I do not support this Bill.  I think it is inadequate and inefficient and does nothing to 
address the serious problems that exist. 

Mr A.D. McRae:  Is that the Opposition’s view?   
Mr R.F. JOHNSON:  That is the view.  I have just said that it is my view.   
I refer to some of the offences that have been included in the Bill, I assume by the Premier.  One offence is 
conduct that is intended to incite racial animosity, and another is conduct that is likely to incite racial animosity.  
The Australian Concise Oxford Dictionary provides the meaning of “animosity” as a spirit or feeling of strong 
hostility.  Being a Rhodes scholar, I am sure that the Premier did not need me to tell him that; he would know 
that.  It is a feeling of strong hostility, which can be caused either by actions or words.  If I were to verbally 
abuse in public somebody who was of a different multicultural or ethnic background, as the Premier likes to call 
it, from me, and I told that person that I thought he should go back to where he came from - we have seen the 
slogan “Asians out” and that sort of dreadful stuff - would I be guilty under that provision?  The Premier has 
included that offence in the Bill.   

The ACTING SPEAKER:  Member for Hillarys, I believe that you intimated earlier that you were not seeking 
interjections.   

Mr R.F. JOHNSON:  Only from the member for Riverton, because he really gets on my nerves.  I would love an 
interjection from the Premier.  I wonder whether the Premier has read this Bill.  He probably got some public 
servant to do it in a hurry.  Somebody produced a second reading speech for the Premier, who came into the 
Chamber with that speech and held a doorstop interview outside with the media and said what he would do.  This 
is a quite serious matter that the Premier has included in the Bill.  The Premier, by his silence, is not prepared to 
say whether the scenario I gave will be covered under the Bill.  I wonder whether the Premier has a reason for 
not responding to that question.  I think he does.  If I were to say in public - not in private in my home or 
whatever - to some people from a different ethnic community from mine that they should go back to where they 
came from, I think that could be considered to be conduct likely to incite racial animosity, because animosity is a 
feeling of strong hostility.  A feeling of strong hostility occurs in this Chamber every day.   

Mr A.D. McRae:  Matter of fact, I think I’m having it now!   

Mr R.F. JOHNSON:  I think we have that now.  I think the Premier did a few years ago.  If this Bill had been 
brought in a few years ago, the Premier might now be serving a prison sentence for telling me that I should go 
back to where I came from.  The Premier said that in this House and that is why he would not answer.  That is 
the sort of nonsense that this Bill is; it does not address the real issues.  The Premier had the good grace later that 
day to apologise to me.  He said, “I’m sorry for what I said.  I didn’t mean it.  I don’t want you to go back where 
you came from.”  I accepted that apology.  He had the good grace to do that.  That is fine. 
[Leave granted for the member’s time to be extended.] 
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Mr R.F. JOHNSON:  That is the sort of thing that could be covered by this Bill.  People refer to me as a Pom 
because I come from the United Kingdom.  I do not take offence at that, but I know some English people who 
would.  I have been referred to as a plum-voiced Englishman in a way that I believe was intended to convey 
strong hostility and to diminish me in the community.  First of all, I am not a plum-voiced Englishman.  I cannot 
be that when I have been accused by a government minister of being a barrow boy.  I am either one or the other.  
I am certainly not a plum-voiced Englishman.  Those sorts of comments, either verbally or in print, would fall 
within this area of the Criminal Code and are the sorts of comments we must consider when debating this Bill.  I 
have been a member of this place for 12 years and I cannot recall anyone in that time bringing to my electorate 
office concerns of racial vilification.  I, like other members, am very lucky to live in an electorate that comprises 
people from many different countries, but everybody gets on all right. 

Mr A.D. McRae:  Rubbish! 

Mr R.F. JOHNSON:  In my electorate they do.  They may not get on very well in some electorates, perhaps 
because of their member of Parliament.  I am very fortunate to have a tremendous number of people in my 
electorate who come from different countries.  We enjoy each other’s company; the people in my community 
enjoy each other’s company.  Of course they do.  Why would they not?  We are basically a very tolerant society, 
apart from the tiny few who cause all the problems.  It is the same with the number of people who commit other 
crimes in this State.  The juvenile justice system in this State deals with about five per cent, if that, of young 
people, those who commit crime after crime after crime.  Ninety-five per cent of young people are fantastic; they 
are great, lovely people who work hard, study hard at school and go on to make good things of their lives.  It is 
the same with our multicultural society. 
Just before the last election I made an announcement - I am sure somebody will refer to it at some stage - that I 
intended to review legislation dealing with racism.  At that time a concern was brought to me by, I think, the 
Ethnic Communities Council about the penalties for racist behaviour and racist-type activities.  I presumed that 
the council meant mainly the disgraceful graffiti that some morons put all over the place, and bombings and 
threats and that sort of thing.  I automatically presumed that was what the council was talking about and for that 
reason I was more than happy to review the legislation and consider making sentences more appropriate, as the 
present sentences under the Criminal Code are a joke.  That does not mean I want somebody who is stupid and 
crass enough to make offensive comments sentenced to prison for 12 years; that would be too much.  There is an 
old saying that sticks and stones may break my bones, but names will never hurt me.  That is very true.  
Somebody can call me a Pom or a Pommy bastard - excuse me, Madam Acting Speaker, but that is how a lot of 
people refer to Poms from time to time - but that will not hurt me.  If they come at me with a stick, a knife or 
something like that, of course they will hurt me.  Although I find that sort of comment offensive, if it is said in 
an offensive way, I would not want to see somebody get a 14-year sentence for that.   
Mr A.D. McRae:  Are you saying that language is not hurtful?   

Mr R.F. JOHNSON:  Of course language is hurtful; it is hurtful to anybody, whether that person is a member of 
an ethnic community or not.  Why would somebody who is picked on because they are fat feel any different or 
any less hurt than somebody who is picked on because they are of a different ethnic origin?  Anybody who is 
picked on in society feels hurt.   
Mr A.D. McRae:  You are running the argument, and I am trying to understand it.  Are you saying that names do 
not hurt you?   

Mr R.F. JOHNSON:  For goodness sake.  I am saying that calling someone names does not warrant a 12-year 
prison sentence.  However, if somebody inflicts violence on somebody else for any reason, I would give them a 
12-year sentence; in fact, I would give them more!  The Government wants to get tough on sentencing.  Well, let 
us get tough on sentencing!  Members opposite have abolished six-month sentences for crimes.  However, why 
would we give a person a 12-year prison sentence under this new legislation when he does not need to have 
inflicted or threatened violence.  This Bill does not provide for that at all.  Why would this Government want to 
give that person a 12-year sentence when it does not give murderers, rapists, paedophiles or drug dealers 12 
years?  If a person is a well-known drug dealer who may be involved in sport, he gets out of jail in a very short 
time; that is the hypocrisy of the present Government.  Where are its priorities?  This Government is pandering, 
and it is using people within our multicultural society for its own benefit to gain some political points, which is 
happening at its own expense.  If this Government were really serious, it would bring in strong legislation that 
would contain the appropriate sentences for acts of terror against anybody in society.  If a planned racist attack - 
a physical attack - occurs, then we should support strong sentencing in that case.  However, this legislation does 
not do that at all.  Very often, the best way for a multicultural society such as ours to unite rather than divide is 
through education and promotion, and not by coming out with a great big stick to beat people around the head 
with to show what a hairy-chested Premier we have got, because that does not increase the unity of our 
multicultural society in any way.   



Extract from Hansard 
[ASSEMBLY - Wednesday, 15 September 2004] 

 p5921b-5934a 
Ms Sue Walker; Ms Margaret Quirk; Acting Speaker; Mr Rob Johnson 

 [15] 

There is the law and there is justice, and very often they are two different things.  This law will not produce 
justice for those people in our society who have suffered and will suffer from racist actions and comments.  I 
have not got a racist bone in my body.  I encompass, love and enjoy the company, culture and traditions of other 
people in our society in Western Australia who come from different ethnic backgrounds.  I would prefer to see 
legislation come into this place that has been carefully thought out and that will penalise in a substantial way 
those people or morons in our society who inflict violence, terror and threats of that nature - the really serious 
crimes.  However, the Government must be committed to doing those things, and not just go for the cheap 
political headline of saying it will stamp out racism.  That will not be done with this legislation; the Government 
does not have a hope in hell with this legislation. 

Debate interrupted, pursuant to standing orders. 
 


